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EDITORIAL NOTES. 


The people at large have become so tired about the prolonged 
discussion concerning the League of Nations in the United States Sen- 
ate—the one body in the world where business cannot be transacted 
and settled in any reasonable time—that perhaps the new and more 
vexing local questions of how strikes are to be prevented and the I. 
W. W. and other treasonable societies permanently squelched almost 
afford a relief to the same public. Still, it is to be admitted that while, 
no doubt, the treasonable associations can be taken care of by law, it 
is a much more difficult problem how to deal with the newer phases of 
the exercise of atbitrary power by those Labor Unions, which do not 
obey even their higher officials, but turn things upside-down generally 
by strikes, with or without warning. Where these strikes affect only 
individual employés and not the country at large we assume little 
can be done in the way of prevention or cure, although we are firmly 
of conviction that “sympathetic strikes” ought not to be tolerated. 
But where the public is directly concerned, as in transportation, tele- 
phoning, telegraphing, loading and unloading and manning of vessels, 
etc., there is a clear case for government interference. Congress, we 
feel sure, will do something to make these strikes impossible. If not, 
it is to confess inability to preserve our republican institutions unim- 
paired to posterity. 


Quite an interesting discussion has recently appeared in the “Cen- 
tral Law Journal,” of St. Louis, upon the jury system, both in civil 
and criminal cases. It is not likely that this discussion, or similar ones 
which often take place in other parts of the country, will succeed in 
abolishing jury trials, even in civil cases, where they are least to be 
commended. In criminal cases, especially where felonies are charged, 
it would seem that the office of the jury is too important to have it 
abolished. A trial by “one’s peers” may be something more gloried 
in by English and American law than based upon a scale of exactness, 
because, except in citizenship, many a man is not tried before his 
“peers,” but before men some of whom are singularly of less mental 
if not moral standards of thought and conduct than the defendant. 
However, as a rule, criminal jury trials are not unjust to the defendant 
or the State, and we conceive few lawyers believe they should be 
abolished. But civil matters are of a different nature, and the idea 
that just twelve men, usually picked at random from a community, 
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are to be forced to give up their occupations for a number of days, 
often at great loss and inconvenience, to settle if John Jones owes 
Richard Smith a hundred dollars or so, or ought to return a horse 
unjustly detained, has in it many absurdities and incongruities. Every 
lawyer knows that while jury verdicts in civil cases are often about 
right, they are just as often partly or greatly erroneous. Sometimes 
they are erroneous in fact; as often they are erroneous in law, for, let 
the presiding Judge charge the law ever so correctly, the men on the 
jury, unable to decide properly points of law, simply go wrong. If 
their verdict clearly exceeds the evidence or is contrary to law, it is 
set aside; then a new and costly trial—all trials are more or less costly 
—follows; sometimes a third or fourth trial. Men with little means 
hesitate to become plaintiffs and fail to collect proper accounts because 
of the expensiveness of jury trials, not to speak of lawyers’ fees. We 
do think that in time, and that within the next hundred years, there 
will be a reform in this regard; in fact two distinct reforms; the one 
the abolition of jury trials in civil causes, the other the establishing 
of county, city or other local Courts by which small accounts may be 
collected of debtors with the minimum of expense, and with a quick 
appeal, if at all, to one nearby Judge. 


It is not often that any attack is made by responsible persons 
upon the judiciary of New Jersey, for the very reason that the method 
of appointment long adopted in this State has given us, always, strong 
and able Judges, especially upon the Supreme Court Bench, and be- 
cause the moral integrity of these Judges have been unassailable. Now 
and then one Judge may fall below the true standard, but on the whole 
we have had remarkably able and prudent Judges. And our system of 
appointment by the Governor is, happily, not likely to be disturbed, at 
least during the present generation, if ever. We are led to these re- 
marks by reading a careful address made in December, 1915, but only 
now published, by the Dean of the University of Chicago Law School, 
James Parker Hall, and presented in full in the August number of the 
“Journal of the American Judicature Society” of Chicago. It was de- 
livered before the Ohio State Bar Association, and the subject was 
“The Selection, Tenure and Retirement of Judges.” In the course of 
this fine, long, carefully prepared address, the speaker said: 

“Of all the methods of selecting Judges of which we have actually 
had considerable experience in this country, that of appointment by 
the Executive has unquestionablyqproduced the ablest and most satis- 
factory Courts. Of the six States now pursuing this method of choice, 
the testimony in Massachusetts, New Jersey and Delaware is practi- 
cally unanimous that the Judges are usually admirably fitted for their 
tasks, and enjoy in the highest degree public and professional confi- 
dence in their ability and impartiality. The same praise is accorded to 
the Supreme Court of the United States, similarly chosen. In no elect- 
ive State do as favorable conditions prevail. In three other appointive 
States, Connecticut, Maine and New Hampshire, the Judges, while 
not usually among the ablest members of the Bar, give very general 
satisfaction, ranking in this respect with the exceptional elective 
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States of Wisconsin, Maryland and Iowa. Probably the lower Federal i 
Courts would also fall in this class. During the years that the Su- | 
preme Court of Louisiana and Mississippi were appointive, the Judges 
gave fair satisfaction, ranking in this regard with about five elective 
States, including New York, Pennsylvania, Michigan, Minnesota and 
Missouri. It thus appears pretty clearly that in America better Judges 
are obtained by the method of Executive appointment, subject to the i 
confirmation of some body independent of the appointing power, than 4 
by any other method in actual use, and so it is not surprising that the +a 
efforts of various groups of persons seeking to reform the Constitu- 4A 
tion of our judiciary (in Ohio) should be directed toward the re-es- i) aH 
tablishment of this method of choice. The Commonwealth Club of : 
San Francisco, for instance, after a thorough consideration of the | 
matter for several months, voted about nine to one in 1914 in favor of i 
taking steps to secure an appointive judiciary in that State.” : 





















Municipalities in New Jersey frequently have occasion to con- 
sider the benefits of a curfew law. Lawyers representing these munici- lie 
palities, before drawing such a law, should send to the St. Louis Pub- 
lic Library and secure the August, 1919, number of its “Monthly 
Bulletin,” which gives the text of the ordinances of some sixty or more 
cities in the United States. 
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Chancellor Walker recently made what the Bar at large believes 
to be an admirable selection for the vacant place on the Vice-Chancel- 
lor’s Bench. His appointee, Mr. Malcolm G. Buchanan, of Trenton, 
is of the right age and of the proper equipment to make an excellent 
official. The term, of course, is for seven years. Vice-Chancellor 
Buchanan is thirty-eight years of age, of good stock, and has appeared 
in all the State Courts in various trial causes. The fact that he is 
Republican in politics only goes to prove that the practice in our State 
of as nearly dividing our higher Courts politically as possible and rs 
keeping them so divided, is more than a tradition, but a real fact, and i 
it is one of the factors in the public confidence in our judiciary. The aa 
new Vice-Chancellor succeeds Hon. Merritt Lane, and will sit at eat 
Trenton, Vice-Chancellor Backes being transferred to Newark. 
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Mr. Justice Minturn so frequently enlivens his legal opinions with 
classical, not to say semi-humorous lore, that we usually look to them 
for something out of the way and quotable. For example, his opinion, 
just out in the “Atlantic Reporter,” though filed June 24 last, in Her- 
cules Powder Co. v. Morris Common Pleas. It was a workmen’s com- 
pensation case. He held that the Pleas properly awarded a sum for 
“permanent impairment of his” (the workman’s) “physical entity,” 
when, by an accident, he suffered the loss of one of his testicles. The 
learned Judge, in the course of his remarks, says: 

“In the recent selective draft for military service no little atten- 
tion was paid to physical imperfections, which might be deemed to 
lessen human stamina and individual staying power. Nor can it be 
denied that in any computation or contest, based upon considerations 
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of the physically perfect specimens of the race, the defendant would 
be at a disadvantage. Certain it is that in a state of human excellence 
man has been in English literature, termed ‘the paragon of animals,’ 
and one cannot doubt that in our social environment, permeated by 
the atmosphere of the classics or the renaissance, the defendant would 
be debarred as a figure for the discriminating chisel of a Phideas, the 
heroic pen of a Horace, or the exacting brush of a Michael Angelo. 
Tested by the definition Webster gives to the word, the defendant has 
suffered an impairment which is equivalent ‘to diminish in quality, 
excellence or strength.’ Its Latin root indicates, ‘a making worse, a 
lessening,’ while the Italian derivation ‘imparare’ indicates ‘a loss or 
diminution.” Whether, therefore, we consider the physical status of 
the injured defendant as lessened by the loss of a physical attribute, 
which serves to constitute the perfect genus homo; or as possessed of 
a dual entity which in natural and moral law he had a right to retain 
as a reserve factor in the cosmic dispensation, the loss he sustained 
was a permanent impairment of his physical entity, under the provi- 
sions of our statute, and was properly compensated for as such by the 
award of the Common Pleas.” 


As we go to press the unexpected and sad news comes that 
Vice-Chancellor Frederic W. Stevens died in Morristown on Nov. 
8th, while undergoing treatment in the Memorial Hospital there. 
Some account of his life must await our next issue. The loss to the 
Bench and State is a great one. 





THE °AR EULOGIES 


It was a proper meeting of the members of the Bar, 

To spout about the passing out of Lamson of Lamar. 

The lean, the fat, the tall, the short, the young and old were there, 
To voice their formal sorrowing in resolutions fair. 


Now, Lamson was a noisy man, a Judge of fair renown, 
Constructed on a pussy plan, as breezy as a clown, 
Who lectured Bar and jury, full of fury, on the law, 
And strove admiring listeners to please, and overawe. 


He reasoned in a circle, with his rn out of joint, 

And blindly groped, without a hope, to find the crucial point, 
In every case he ever heard, and oft with special pride, 

He bade farewell to Equity and set the Law aside. 


His nonjudicial antics made his fellow Judges sore; 

Good, patient, old practitioners declared he was a bore, 

And sometimes in volcanic moods the angriest would say 

They wished the Lord would heed their prayers and call the Judge 


away. 
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Although he was a blunder-bore, and filled’the Bar with dread, 
The lawyers seemed to sorrow when they heard the Judge was dead, 
And kindly, grimly, gathered now, to mourn from near and far 

And fitting tribute to bestow on Lamson of Lamar. 







Big Colonel Ebenezer, with a rousing voice, declared 
To part with such a Solomon the world was unprepared, 
And then, with glowing eulogy, departed did exalt, 

As one who led a peerless life, without a flaw or fault. 





Whereat a dozen, more or less, of brothers kind and true, 
Averred his virtues many, and his foibles very few, 

When all the Judges looked awry, and each betrayed a cough, 
As if to say, “Good gentlemen, you’ve wearied us enough.” 
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And as they sat in dignity, in silken vestments clad, 

Their chief, with fine propriety, appeared extremely sad, 

And with becoming gravity he said the Judge had been 

A star in honor’s galaxy, to grace the courts of men, 

And hoped the Lord would kindly keep his Heavenly gates ajar, 
And let them meet and kindly greet Judge Lamson of Lamar. 
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But, listening, in thoughtful mood, there was a lawyer youth, 
Untrained by long experience to trifle with the truth, 

Who knew they’d cussed the court so much, ere he had gone before, 
They now were spouting eulogies to even up the score. 
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’Tis true that deeply in their hearts they did not sorely grieve, 
Nor wish to speak unfittingly, nor yet themselves deceive, 
And yet it was a solemn time, as such times always are, 

And well they did their duty by old Lamson of Lamar. 


—lIVm. D. Tollen, of the Seattle Bar, in the Docket. 











THE REMODELLING bind TAH SUNDAY LAWS 













Early in October Mr. Justice Minturn, of the Supreme Court, ad- ab 
dressed a Committee organized in Newark to seck a remodelling of a 
these laws, in these words. We publish the address in full per a re- [ 
quest so to do: 

“T approach the consideration of this question as a churchman and | 
a lawyer. a 

“When America broke from the old order, she stood distinctly 
and conspicuously for two things, a representative type of democratic- 
republican government, and the strict observance of Sunday as a day 
of rest. In those two respects she parted company with the old coun- 
tries. 

“A representative form of government, as the name implies, is 
presumed to be responsive to the sentiment of the body it represents. 
When it ceases to be responsive to popular sentiment it becomes an 
autocracy, and history evinces that autocracies are short-lived. Our 
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ancestors were an intensely religious people. They carried it into 
their every day lives, and they based their conception of government, 
like the Hebrews, upon its principles and ideals. 

“Aside from fundamentals the cornerstone of their system was 
the strict religious observance of Sunday, to the exclusion of work and 
diversion, excepting only works of necessity ; and this conception was 
formulated into law in the Massachusetts Bay Colony, and the Con- 
necticut Farms, and finally copied as the law of the land wherever the 
influence of the Pilgrim sentiment was dominant. As a legal concep- 
tion it worked well during nearly a hundred years of our national life, 
while we remained distinctively an agricultural people. I know noth- 
ing in history more beautiful or idealistic in conception and in practi- 
cal use than the old American New England Sabbath. 

“But when our economic conception of life changed, and what we 
called the ‘American system of Tariff’ was introduced, to protect our 
infant industries against the inroads of the economic invaders from 
abroad, the agricultural dominancy of the country ceased; the old 
ideal life of the farmer and his boys and girls in a quasi-religious 
atmosphere was enveloped in the rush for the city and the manufac- 
turing districts and the mines, and there population centered, and by 
its influence seeks political domination today. 

“In an era when the family worked upon the farm, day after day, 
in the open under God’s sunlight, imbibing the invigorating breeezes 
of the fields, the American Sunday came as a real day of rest. Ina day 
when the Church and the Sunday School were real harbors of peace 
and of friendly meetings of the neighborhood; when the good people 
retired to their homes and the father and mother read from the family 
Bible, expounded its lessons to their progeny, and closed the day with 
family prayer, the picture was ideal, and typifies the idyllic beauty and 
grandeur of the conception of a true ideal of the American Sunday of 
the past. 

“But when the lure of the factory, the workshop, and the city 
tempted the young people from the farm and the village, and incul- 
cated a new theory of economic domination and new ideals and ambi- 
tions, the sunlight of God’s open was thereby denied them by men’s 
artificial creations, and the fresh air of the fields, which gave to Amer- 
ica the blood and sinew of men who dared to do the things our history 
records, was no longer theirs, the old order began to lose its domin- 
ence, and the sinews of combined capital and its corrollary, the labor 
organization, representing the new economic order, loomed up as the 
dominating forces in American political life. Buckle, in his ‘History 
of Civilization,’ informs us that the nature, character and habits of 
peoples are the product of theirSenvironment. If a concrete instance 
in support of this statement were needed, we have it in the great 
change that America underwent, from the ideal life of farm and vil- 
lage and its religious environment to the economic and materialistic 
life that now pervades in large part in our ever-increasing municipal 
population and its worship of worldly things 

“In the agricultural days men, women and children worked to 
satiety in the fresh air of the open, and longed for the church and 
meeting-house of Sunday. In these days their descendants stifle in a 
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contaminated atmosphere within doors, and long for a glimpse of the 
fields. The boy in the cities, confined in school and house and work- 
shop, longs for the vacant lot, or the open river. The workman and 
woman look upon Sunday as the only day in which they can enjoy life 
and with their families imbibe the fresh air of the fields. In the woods, 
on the rivers, at the seaside, they throng in multitudes seeking rest 
and relaxation from an economic atmosphere that denies them both. 

The demand for a change in the religious structures of the Ameri- 
can Sabbath is evolved by this change of conditions, and comes from 
this urban population, seeking air, rest and recreation from the putrid 
and confining environment of shop and factory. To a large extent 
the old ideal of the American Sabbath still dominates in the agricul- 
tural districts, and the problem presented to representative govern- 
ment as between an historic ideal and an economic necessity is how to 
harmonize the situation, without sacrificing the substance of the cher- 
ished ideals. In our country the Church typifies the moral and relig- 
ious strength of a free people, and stands as its representative. In 
attempting to stand for the colonial and agricultural Sabbath in the 
manufacturing and workshop districts, and in the cities, the Church 
is placed practically in the attitude of an opponent to the popular de- 
mand for outdoor relief, and this of course is unfortunate. As a 
churchman, I cherish the beautiful ideal of the American Sunday, but 
I cannot close my eyes to what many prominent churchmen concede, 
that one of the crying problems of the day, in church life, is how we 
may fill our churches in the cities, or at least increase the attendance 
of men. 

“Is the attitude of the Church upon this problem in the cities and 
manufacturing districts, inviting trouble, and dissension and absent- 
eeism? If so, does it not behoove us to cast about and adopt some 
rational modus viviendi? 

“*You cannot,’ says Edmund Burke, ‘indict a whole people.’ And 
so you may retain upon the books the legislative edicts of former days, 
but if they run counter to the temper of the times, grand juries will 
ignore their violations and Courts thereby become helpless to enforce 
them. 

“In such a status, the retention of such a law upon the books re- 
sults only in public contempt for the observance of all law, and sucha 
popular state of mind is always inimical to law and order, and breeds 
contempt for government and its administrators. 

“If you attempt to suppress the boy ballplayer, on the vacant lot, 
or the man and woman who finds enjoyment and recreation upon a 
Sunday afternoon in the picture shows, the grand juryman looks 
askance, and desires to know upon what legal theory of exemption his 
neighbor may find recreation on the golf field, or on the country roads 
in an automobile. 

“Years at the Bar, and my experience on the Bench, have enabled 
me to perceive the inequality which results from this condition, and, 
when the masses of the people recognize inequality in the application 
of the law and its enforcement, that decent respect for law and its 
administrators which in the earlier days was characteristic of Ameri- 
can citizenship becomes endangered. 
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“No reasonable American can survey the field today and not per- 
ceive, almost with a shudder, the unrest, the distemper, and the sullen 
disregard for law and order which prevail. 

“Will the Church further accentuate the conditions by refusing to 
meet in conference the men and women whose organizations and votes 
present in our representative system a potent argument to the states- 
man for changes of some kind in the organic law, to accord with pub- 
lic sentiment in popular centers? 

“It is no answer to this demand to charge that among its advo- 
cates are the parties interested in the financial returns which the reali- 
zation of the change will bring. These forms of recreation could not 
exist a week were the public to cease its patronage and seek a field for 
relaxation. 

“In the last analysis an educated constituency in a church or in a 
political order cannot be enlightened or coerced by law. The appeal 
to the congregations outside the Church must be made upon a basis of 
Christian brotherhood and charity, which recognizes the changes 
which time and the new economic order have evolved in our manner 
of living, and the consequent demand for leisure and such recreation 
and reasonable diversion as the new conditions present and make nec- 
essary. 

“History attests that humanity cannot be coerced, because coer- 
cion is the forerunner of revolution. 

“The Church, to be successful in its mission, in this land and in 
this day, must hold out a sympathetic hand to the people and mingle 
with the toilers and workers, as its great Founder mingled among the 
fishermen and laborers, the poor and lowly of Gallilee. 

“The religious crusade of the future to be successful with the 
people must forget a great deal, and turn its face to the coming race, 
inculcating religion not only from the lofty heights of the pulpit, but 
down among the haunts of men where ‘one touch of nature makes the 
whole world kin.’ 

“The heart of America represented in the grime and soil of the 
mine, the workshop and foundry, is essentially religious, and still 
beats in unison with the prayer of the Nazarene, as well as with the 
spirit of Patrick Henry. 

“Never in church history was such an opportunity presented to 
churchmen, and to Christian statesmen for the reconciliation of the 
people to fundamental concepts of religion and law. 

“Civilization, said a great statesman, is the result of a series of 
compromises. I find the great compromise in the self-determination 
of localities, or what is called local option—a method by which the rec- 
ognized American principle of @ majority rule may determine the 
character and quality of the legal environment which it inhabits. 

“For years the churches advocated this system as a satisfactory 
solution for the abolition of the evils incident to the liquor traffic. 
Under its provisions, localities may determine the hours of Sunday 
within which, without conflicting with religious service, or their duties 
to God, the public in any district adopting its provisions may enjoy 
the leisure, recreation and diversion which the modern worker and 
toiler craves and demands, as a necessary part of his existence. 
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“Such ‘a consummation is devoutly to be wished,’ not only in the 
interest of the State, but in the interests of the Church, whose basic 
interests, and future development, in a country like this depends in no 
small degree upon the realization and adoption of a mode of proced- 
ure, which, while it sacrifices nothing in Christian essence, avoids pop- 
ular antagonism by conceding, like one of its great doctors, liberty in 
non-essentials and charity in all things.” 





IN Re ESTATE OF DOWDEN 


(Essex County Orphans’ Court, July, 1919) 
Excepting to Trustee’s Accounting—Value of Shares of Stock Held in Trust— Various 
Rules Considered. 
In the matter of the accounting of Jehiel G. Shipman as Substi- 
tutionary Trustee under the last will of Charles Dowden, deceased. 
On exceptions. 


Mr. John H. McCracken, of counsel with and proctor for Seiena 
A. McCracken, Charles D. McCracken, Frederick B. McCracken and 
Mary E. Newell, Exceptants. 


Mr. Jehiel G. Shipman, pro se. Substituted Trustee and Account- 
ant, and of counsel with and proctor for Henrietta Gulick. 


MARTIN, J.: Exceptions were filed by Selena McCracken, a 
life beneficiary of one-half the income, and her children, Charles D. 
and Frederick B. McCracken and Mary FE. Newell, remaindermen, 
ultimate owners of a part of the trust fund, to the account of Jehiel 
G. Shipman, as substituted trustee under the will of Charles Dowden, 
deceased. A scipulation was presented in part as follows: 

“The . . . facts are stipulated for the purpose of determining 
the rights . . . in the stock dividend declared by American In- 
surance Company.” 

“Charles Dowden died in October, 1880. His will was admitted 


to probate October 30, 1880. The will provides . . . Fifth: I give, 
devise and bequeath to my executors . . . all the residue of my 
property . . . onthe following trusts . . . to divide the res- 


idue of said income into three equal parts and pay the same unto my 
wife Susan, and my two daughters Selena A. and Henrietta respect- 
ively during their . . . lives . . . ome part to each, such 
payments to be made in . . . installments . . . on the death 
ofmy . . . wife to pay her share of said income to my daughters 
in equal proportions during their . . . lives, and on the death of 
said daughters respectively to pay one-half of the principal 
of my estate to the children of eachofmy . . . daughters .. . 
subject, however, to my wife’s life interest therein, in case she should 
survive my daughters, in which event the principal out of which her 
share of the same is derived is not to be distributed until her death.” 
“That both life tenants are living at the present time, and Mrs. 
McCracken, one daughter, has children; that part of the estate, at the 
time of the testator’s death, was 231 shares of stock at that time 
valued (on par of $5) at $11 per share; that in 1907 executors pur- 
chased as an investment 58 shares, and in 1909 purchased 96 shares. 
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On May 22nd, 1817, the estate owned 385 shares . . . and the 
company upon that date passed resolutions to increase and did sub- 
sequently increase its capital from $1,000,000 to $2,000,000, and issued 
to each stockholder additional shares equal in number to the shares 
held . . . The increase represented surplus earned from the in- 
ception of the company until the year 1894, upon which latter date the 
surplus was $1,000,000. On the 1st of January, 1881, two months 
after the death of the deceased, the surplus ; amounted to 
$748,967. The value (market) of the shares of stock on May 22nd, 
1917 was $36 and after the new issue the value decreased to $18 a 
share. The amount of capital stock and surplus in the years 1907 and 
1909 will be found in the statement on file with the Court.” 

There was also admitted in evidence a statement of capital and 
surplus as of the first of January in each year, beginning with 1881 
up to 1917, inclusive, and a like statement as of March 31, 1917. It 
shows that on January Ist, 1881, the date nearest the death of decedent 
in October, 1880, the capital stock was $600,000 and surplus $748,967, 
and the intrinsic value of each share was $11.24, ascertained by divid- 
ing the capital and surplus by the total number of shares, there being 
120,000 outstanding of the par value of $5 each; on January Ist, 1895, 
the capital remained at $600,000, surplus had increased $552,104 to 
$1,301,071, and the value of each share was $15.84. (This date is taken 
and not the year before because the resolution later mentioned applied 
the surplus up to January Ist, 1895, to the stock dividend, not up to 
January Ist, 1894—the stipulation is erroneous in this respect). On 
March 81st, 1917, capital was $1,000,000, divided into 200,000 shares of 
$5.00 each and surplus was $4,079,146.42 and the value of each share 
before distribution was $25.39, and after $12.69. 

On February 26th, 1917, at a regular meeting of the board of 
directors, a resolution recited that by a certificate filed April 27th, 
1914, the authorized capital stock had been increased from $1,000,000 
to $2,000,000, and the stock had not been issued, and that it was 
advisable to authorize the issue of the stock in order that the security 
of the policy holders might be increased ; and that prior to January Ist, 
1895, there had been accumulated from previous earnings a surplus of 
$1,000,000, and ever since maintained in excess of that sum, was 
offered; and it was resolved that, subject to the approval of the 
Commissioner of Banking and Insurance, the sum of $1,000,000 be 
transferred to capital account out of the earnings previous to January 
Ist, 1895, and that the surplus so transferred and the investments 
representing the same should be considered full payment of the 
increase of capital stock, and when approved by the Commissioner be 
issued as fully paid stock to the ¢tockholders, one share of such in- 
crease to be issued for one share held. 

The testator held 231 shares at his death, which have been rc- 
tained since by the predecessors of the substituted trustee and now 
remain a part of the corpus. In 1907 the trust received by purchase 
58, and in 1909, 96 additional shares, making a total of 385. The sub- 
stituted trustee has received 385 shares as the stock dividend, and 
credited all of them to the life beneficiaries, and the exceptions prop- 
erly raise the issue to whom the stock dividend belongs. 
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Where shares of stock are held in trust and the income is to go 
to a beneficiary for life, and the ultimate ownership to another party, 
the question of whether the life beneficiary or ultimate owner is en- 
titled is a perplexing one. The stock dividend or extraordinary cash 
dividend may represent profits which were earned or accumulated be- 
fore the life interest began. In that case it is clear that in justice the 
remainderman should receive it. If, however, it was earned after the 
life interest began, it is clear that the life beneficiary should have it. 
If it was earned partly before and partly after the life tenancy began, 
then it is apparent that in justice some apportionment should be made 
if possible. There are three well defined rules upon this subject, which 
are denominated respectively (1) American or Pennsylvania, (2) 
Massachusetts, and (3) English rule. They lead to essentially con- 
trary conclusions. 2 Cook on Corporations, Secs. 552-3-4. 

The American or Pennsylvania rule is so called as it obtains in 
nearly every state in the Union. It proceeds upon the theory that the 
Court, in disposing of stock or property dividends, as between life 
tenant and remainderman, may properly inquire as to the time when 
the fund out of which the extraordinary dividend is to be paid was 
earned or accumulated, and also as to the method of accumulation. 
Many Courts take substantially this view, and looking through the 
mere form of corporate action to the substance, and regardless of the 
question whether the particular dividend has been declared in cash, 
in scrip, or in new shares, inquire whether it is a dividend arising 
from earnings or profits, or from the capital of the company. If it is 
found that it has arisen from earnings or profits, it goes to the life 
tenant, although it is a dividend of new shares; but if it is found that 
it is a dividend of the capital of the company it will go to the remain- 
derman, although it has been declared in cash. Nor is the mere name 
by which a dividend is called by the directors, at the time when they 
declare it, a controlling circumstance in determining its character ; 
but the Court will look to its real substance, and will, for example, 
declare it a dividend out of income and hence belonging to the life 
tenant, although it is called in the resolution by which it is declared a 
“special bonus.” 10 Cyc, 559. 

The early English rule was that extra dividends, or additions to 
the usual annual dividend, whether paid in cash or in capital stock, 
went to the corpus of the trust. But this rule was abandoned as 
unjust, and it is uniformly held in that country, and frequently in this 
country, that cash dividends, extra dividends or bonuses, declared 
from the earnings, are to be regarded as income and go to the life 
tenant. And such is the rule although the dividends or bonuses were 
earned before the creation of the trust but declared afterward. Cyc, Id. 

The Massachusetts rule is that where a corporation accumulates 
and invests part of its earnings, and afterwards apportions them among 
its shareholders as capital, the amount so apportioned must be deemed 
an accretion to the capital of each share, the income of which is pay- 
able to the tenant for life. This rule makes the action of the corpora- 
tion with respect to the use it makes of its earnings the determining 
feature. “What the company says is income shall be income, and 
what it says is capital shall be capital.” Minot. v. Paine, 99 Mass. 101; 
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Deland v. Williams, 101 Mass. 571; Leland v. Hayden, 102 Mass. 542; 
Rand v. Hubbell, 115 Mass. 461. It is said that the Umted States 
Supreme Court upholds this doctrine in Gibbon v. Mahan, 136_U. S. 
549, but see Soenlein v. Soenlein, 146 Wis. 330; 181 N. W. 739. 

The Pennsylvania rule is stated in Smith’s Estate 140 Pa. St., 
344: “Where stock of a corporation is by will given in trust, 
the income . . . for the use of a beneficiary for life, with remain- 
der over, the surplus, profits which have accumulated in the lifetime 
of the testator, but which were not divided until after his death, 
belong to the corpus of the estate; whilst the dividends of earnings 
made after his death are income and are payable to the life tenant, no 
matter whether the dividend be in cash, scrip or stock.” 

The leading case on the subject is Eeary’s Appeal, 28 Pa. St., 368. 
The trust was to collect “rents, income and interest” for life tenants. 
The trustees held shares of stock of a corporation, which for a series 
of years devoted part of its annual earnings to a surplus fund, and 
afterwards capitalized these earnings in the form of a stock dividend 
to the stockholders. It appeared that at testator’s death the shares were 
worth $67,500, and, when the new issue was made, $108,000, the differ- 
ence, $40,500, representing “the amount of profits arising since the 
death of the testator.” The Court says: “These profits amounted, at 
the time of the issue of the new . . . stock, to the sum of 
$40,500, inclusive of the current semi-annual dividends which had 
been previously paid. That sum is the rightful property of 
the appellants. The managers might withhold distribution of it for a 
time, for reasons beneficial to the interests of the parties entitled. But 
they could not by any form of procedure whatever deprive the owner 
of it, and give it to others not entitled. The omission to distribute it 
semi-annually, as it accumulated, makes no change in its ownership. 
The distribution of it among the stockholders in the form of new cer- 
tificates has no effect whatever upon the equitable right to it. It 
makes no difference whether this fund is secured by 540 or 1350 certi- 
ficates. Its character cannot be changed by the evidences given to 
secure it. Part of it is principal—the rest is ‘income’ within the 
meaning of the will. The principal must remain unimpaired during 
the lives of the appellants, and the ‘income’ arising since the death of 
the testator is to be distributed among them.” ‘The Court awarded 
so much of the new stock as represented the earnings of the company 
since the death of the testator to the life tenants. 

Other instructive cases in Pennsylvania are Wiltbank’s Appeal, 
i4 Pa. St. 256; Moss’s Appeal, 83 Pa. St. 264; Biddle’s Appeal, 99 Pa. 
St. 278; Smith’s Estate, 140 Pa‘St. 344; Boyer’s Appeal, 224 Pa. St. 
144, 73 Atl. 320; Stokes, 87 Atl., 971. 

The reason for the rule is stated in Moss’s Appeal, supra. : “Where 
a corporation, having actually made profits, proceeds to distribute such 
profits amongst the stockholders, the tenant for life would be entitled 
to receive them, and this without regard to the form of transaction. 
Ecuity, which disregards form and grasps the substance, would award 
the thing distributed, whether stocks or moneys, to whomsoever was 
entitled to the profits.” 
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The Pennsylvania rule is an application of the maxim that 
equity regards that as done which ought to be done. A testator leaves 
to his life tenant the income and profits of certain shares of stock. If 
by the action of others the income and profits are diverted, equity 
traces the funds so diverted and fastens upon them, in whatever form 
they may be, the trust with which they were originally impressed. 
It does this the more readily because life tenants in nearly all in- 
stances are persons more nearly related to the testator, his children 
generally, whom he had most in mind in the distribution of his 
bounties. | 

_ As is said in Smith’s Estate, supra.: “Upon what principle of 
justice, then, should the act of the corporation, over which the parties 
have no control, be allowed to affect their rights, by taking from the 
remaindermen that which belongs to them and holding it over bodily 
to the life tenant ?” 

The New York Court of Appeals, McLouth v. Hunt, 154 N. Y., 
178, says: “For all corporate purposes the corporation may doubtless 
convert earnings into capital when such power is conferred by its 
charter; but when a question arises between life tenants and remain- 
derman concerning the ownership of the earnings thus converted, the 
action of the corporation will not conclude the Courts.” 

In Lang v. Lang, 57 N. J. Eq. 325, 327, Mr. Justice Collins, speak- 
ing for the Court of Errors and Appeals, says that the underlying 
principle of the doctrine is: “That no corporate dividend declared after 
the right to the income has become severed from the ultimate own- 
ership of the stock upon which such dividend is declared belongs in 
equity to the person entitled to income except so far as it is derived 
from the earnings of the stock after ‘such severance’ . . . The 
general trend of judicial opinion in this country is towards the adop- 
tion of that principle, and we adopt it without qualification.” 

In that case the reasonable and logical rule is laid down that a 
cash dividend from earnings is apportioned between the corpus of 
the estate and the life tenant, in the proportion of the lapse of time 
since the last dividend, unless proof is given that such dividend was 
earned not day by day but at irregular times. The trustee is justified 
in distributing the dividend on this basis unless notice by an interested 
party is given him not to do so. 

Until the decision Day v. Faulks, 79 N. J. Eq. 66, affirmed 81 N. 
J. Eq. 173, the various decisions indicated that the American or Penn- 
sylvania rule was firmly established in this state. VanDoren v. Aiden, 
19 N. J. Eq. 176 (18638) ; Ashrust v. Potter, 26 N. J. Eq. 625-635; Pratt 
v. Douglass, 38 N. J. Eq. 536-541; Lang v. Lang, 56 N. J. Eq. 603, 57 
N. J. Eq. 325; Brown v. Brown, 72 N. J. Eq. 667, 677; Ballentine v. 
Young, 74 N. J. Eq. 572, 575, 76 N. J. Eq. 613; Ballentine v. Young, 
79, N. J. Eq. 70. 

In Day v. Faulks the Court again affirmed the rule laid down in 
Lang v. Lang in the following language: “I must start out with the 
assumption that stock dividends, declared after the death of testator, 
go, insofar as they represent earnings made since his death, to the 
life tenants.” 
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In this case at the time of the declaration of the stock dividend 
there in question, the surplus had already been invested in buildings, 
permanent structures, machinery, lands and property of compara- 
tively permanent character, and had become a part of the capital of 
the company. The dividend in that case, by reason of the use to 
which the surplus had already been placed, could not have been 
paid in cash, unless the company had mortgaged its property or 
borrowed the money with which to make the payment. There is 
authority for the principle that what the company has made use of in 
the way of betterments, additions and improvements to the plant, by 
or through the very act of the company in so applying the money, 
becomes capital, and must always be so considered by the Courts. 
These cases generally go hand in hand with the cases which hold that 
when the corporation has declared a dividend it must be considered by 
the Courts as a dividend unless the corporation has plainly used a 
misnomer. Some cases which hold that the application of moneys to 
betterments or other corporate assets, constitutes such assets as capi- 
tal, are the following: Gibbons v. Mahon, 136 U. S. 549; 34 Law. Ed. 
525; D’Oge v. Leeds, 176 Mass. 558; Minot v. Paine, 99 Mass. 101; 
Matter of Rogers, 161 N. Y. 108. 

In the case at bar, the surplus represented profits of the business 
and interest from investments, and the resolution authorizing the 
issuance of stock shows that much of the surplus was invested in 
securities. All of the surplus was invested in liquid assets and the 
dividend in question could have been paid in cash if desired, by selling 
some of the securities. It was not invested as capital. The excess of 
the market value of the stock at the time of the declaration of the 
dividend was due entirely to the earnings accumulated since the death 
of the testator and which were withheld from the life tenants. It was 
the profits and earnings of the stock of which the life tenants had 
been deprived, which gave to the stock the high market value it had 
in 1917 prior to the declaration of the dividend. 

The above citation of authorities has seemed necessary because 
of the peculiar position taken that the case of Day v. Faulks changes 
the established rule. The principle is reiterated by the same Vice- 
Chancellor in Ballentine v. Young, supra, that the Court will look 
through the frame of the corporation and ascertain for itself to what 
class of property the dividend declared by the corporation belongs. 

Since the decision in Day v. Faulks the opinion in Boyer, 73 Atl. 
320, (Penn.) has been published, The Court says: “As between a life 
tenant and remainderman under a trust created in corporate stock, the 
remainderman is entitled to what the stock was actually worth at the 
creation of the trust, no less and no more.” 

Since the decision in Day v. Faulks, which involved Singer Man- 
ufacturing Company stock, the question of apportioning the same 
stock dividend has been before the Court of Appeals of New York, In 
the Matter of Osborne-209 New York, 450-485; 50 L. R. A. N. S., 510. 
The opinion was written by Judge Chase, in which he disposed of the 
matter in the following language: 

“The proposition decided by us in the case is, that in all cases of 
extraordinary dividends, either of money or stock, sufficient of the 
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dividend must be retained in the corpus of the trust to maintain that 
corpus unimpaired and the remainder thereof must be awarded to the 
life beneficiary. The method of accomplishing this result is not diffi- 
cult. The intrinsic value of the trust investment is to be ascertained 
by dividing the capital and the surplus of the corporation existing at 
the time of the creation of the trust by the number of shares of the 
corporation then outstanding, which gives the value of each share, and 
that amount must be multiplied by the number of shares held in the 
trust. The value of the investment represented by the original shares 
after the dividend has been made is ascertained by exactly the same 
method. The difference between the two shows the impairment of 
the corpus of the trust. If the dividend is of money the amount of 
that difference is to be retained by the trustee as capital, and the re- 
mainder to the life beneficiary. If the dividend is in stock the amount 
of impairment in money must be divided by the intrinsic value of a 
share of the new stock, and the quotient gives the number of shares to 
be retained to make the impairment good, the remaining shares going 
to the life beneficiary. Market value, good will and like considerations 
cannot be considered in apportioning a dividend.” 

Also since Day v. Faulks this entire question was again considered 
by the Pennsylvania Courts In Re Heaton’s Estate, 96 Atl. 21, where 
all of the various rules are considered. Judge Taylor, at p. 26, says as 
follows :— 

“It seems to us that it does not follow as a necessary conclusion, 
assuming that the corporation or its directors have the authority 
claimed for them over the disposition of its surplus earnings, that 
the action of the corporation or its directors is conclusive of wie rights 
of the life tenant and remainderman, and that therein lies the weak- 
ness of the argument. It fails to distinguish capital as regards the 
corporation and its stockholders from capital or corpus of the trust 
fund. Moreover, it rests upon a presumption that is altogether arti- 
ficial as a rule of construction and little less than violent when applied 
to the facts of this case, where the testator was making provision for 
his children and grandchildren, who were at the time members of his 
own immediate family, by way of life income with remainder to a suc- 
ceeding generation as yet unborn. If any presumption is to be in- 
dulged, it seems more rational to presume that the creator of the 
trust intends, in the absence of anything to the contrary, that the life 
beneficiary shall receive all the profits of the stock earned during the 
life tenancy which may be released from corporate control by dis- 
tribution among the stockholders during the existence of the life 
estate, in whatever form the distribution may be made. This recog- 
nizes the assumed right of the corporation to distribute surplus earn- 
ings at such times and in such manrier as best suits the purposes of 
the corporation, and at the same time takes into account the evident 
distinction between capital of the corporation and corpus of the trust 
fund when the rights of the life tenant and remainderman are being 
considered.” 

In Soenlein v. Soenlein, 146 Wis., 330, 181 N. W., 739: 

“To say that when a stockholder conveys his stock, as in this 
case, he thinks otherwise than that the term owner will take all 
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benefits, as to such stock, of dividends, out of earnings made during 
such term, regardless of the manner of making the dividends, seems 
contrary to common knowledge. Thompson on Corporations says: 
‘The Massachusetts doctrine seems to be a rule of mere convenience 
and not a rule of justice. It loses sight of the real question under 
consideration, which is, what is capital of the estate disposed of by 
will, and not what is capital of the corporation? It goes entirely be- 
yond tenable grounds when it allows this question to be determined, 
not by the judicial Courts upon a view of the real substance of the 
case, but by a board of directors . . . persons entirely foreign to 
the will, in passing a resolution declaring a dividend.’ Instead of 
attempting to lay down a hard and fast rule on the subject which shall 
be applicable to all cases—and herein lies the chief mistake which the 
Courts have made in dealing with it—it should be determined upon 
the consideration of the actual nature of the dividend in each par- 
ticular case. 

“It is also said that the life tenants are not entitled to the en- 
hanced value of the corpus of the fund instancing the increase in value 
of the real property that forms part of this trust estate; but there is a 
clear distinction between accretions to the fund derived from earnings 
accumulated during the term, and the enhanced value of the trust 
property due to other causes. The Courts should in every case en- 
deavor to do justice between the parties and at the same time effect- 
uate the intention of the creator of the trust. We believe that this 
result is most closely approximated by classifying a dividend accord- 
ing to what it really represents, and not according to the form in 
which it is declared. By the rule we adopt, the life tenant receives all 
the profits of the corporation accumulated during the life of the trust 
which are released from corporate control and distributed among the 
stockholders during the life tenancy, regardless of the form of the 
distribution; and the remaniderman receives at the end of the term 
the corpus of the trust fund undiminished in value from what it was 
at the inception of the trust, which is all that he can justly claim. It 
works out exact justice between the parties, and we believe will more 
often give effect to the unexpressed intention of the testator.” 

Since the decision in the case of Day v. Faulks, supru, the Court 
of Chancery of New Jersey has been called upon to decide the owner- 
ship of the stock dividend of the Home Fire Insurance Company be- 
tween life beneficiary and ultimate owner where the corpus was not 
diminished in any degree. Thi#was done by Vice Chancellor Backes 
in 1913 in the suit between Lewis L. Clarke et als. Executors, com- 


‘plainants, and E. Stanley Clarke, et als., defendants, and by Vice 


Chancellor Stevens in Douglass v. Whittemore in 1918. There was 
no opinion rendered in either case. Vice Chancellors Stevens and 
Backes awarded to the life beneficiaries all of the stock dividends, 
evidently because it represented surplus accumulated since the death 
of testator, notwithstanding that some of the surplus was accumulated 
prior to the death of the testator. 

Vice Chancellor Stevens informally stated in reference to the 
stock dividend that under these circumstances it seemed to him that 
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the beneficiaries of the income for life are entitled to a decree giving 
the stock to the life tenant “so far as and because it represents earn- 
ings since testator’s death” . . . “There is no question of earnings 
used to increase plant.” 

The exceptants contend that what is legally distributed are the 
earnings up to January Ist, 1895, only, a large portion of which, 
$748,967, were already earned at the time of the death of the testator, 
and that all of the 231 shares of the stock dividend should be given 
to corpus, as they claim Day y. Faulks seems to indicate the adoption 
of the Massachusetts rule when the question comes up squarely for 
decision, or at all events that it should be apportioned under the case 
of Lang v. Lang. This apportionment would be in the ratio as $748,- 
967 are to $1,301,071, so 98 are to 231, or that 98 shares would go to 
corpus. It is the contention of the accountant and a life beneficiary 
that the stock dividend really represents a half-interest in the entire 
capital and surplus of the company on the date of distribution and that 
the corpus of the trust fund will not be diminished in this exceptional 
case by declaring all of the 231 shares to be the property of the life 
beneficiaries. 

The resolution of the board is that the moneys and securities ap- 
propriated to make up the par value of the increased capital stock as 
full paid and nonassessable is $1,000,000, of the earnings accumulated 
prior to January 1, 1895. Calculating the result in accordance with 
the method stated in the majority opinion in Osborne, supra, the 
intrinsic value of the trust investment is to be ascertained by dividing 
the total capital and surplus, $1,348,967 at the establishment of the 
trust, by the number of shares of the corporation then outstanding, to 
wit, 120,000, which gives $11.24 as the intrinsic value of each share, 
and the number of shares held in the trust was 231, making a total of 
$2,596.44, the original corpus. 

The doctrine sought to be established by exceptants is that the 
matter must be treated as if the distribution had been made on January 
1st, 1895. After the dividend was paid as of January Ist, 1895, the 
value of the investment is ascertained by exactly the same method, 
and the value fixed at $15.84 for each original share of stock, and of 
$7.92 for each share when distributed, and this multiplied by 231 gives 
a balance of $1,829.52. The difference is $766.92, representing the 
impairment in money, and this divided by $7.92 gives the number of 
shares to be retained to make the impairment good, which is 96.58 
shares. Approximately the same result, as exceptants say Lang v. 
Lang requires, is obtained by apportioning the dividend in the ratio 
that surplus of $748,967 bears to $1,301,071, the surplus earned up to 
1895, thus giving the life tenant 98 shares, and the remainderman 133 
shares. The theory of this entire calculation is that the corporation 
has the right to bind the life beneficiary and ultimate owner by its 
distribution of earnings. This is the contention, that the Court should 
overrule a long line of New Jersey cases and abandon the principle of 
law sustained by nearly all the states, and follow Massachusetts and 
the old rule in England. It is said that the resolution was passed in 
this case subject to the approval of the Commissioner of Banking and 
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Insurance of New Jersey. That, however, was merely a method of 
making the stock full paid and nonassessable. 

The difficulty in approving the method of apportionment based 
upon the theory that the stock dividend was distributed as of the first 
of January, 1895, is that it violently disregards the facts. Equity 
might resort to a fictionto accomplish justice but never to inflict injus- 
tice. The stock was distributed after March 31, 1917. When the board 
of directors authorized the issuance of additional stock, this stock 
carried with it, whether the board says so or not, the inherent value 
it represents of its proportionate part of the total capital and surplus. 
After the transaction was completed the capital became $2,000,000, 
divided into 400,000 shares, and the surplus was at least $3,079,176.42, 
a total sum of $5,079,176.42, of which $3,330,209.42 was earned after 
the establishment of the trust, and $2,778,105 after January 1, 1895. 
The stock dividend inherently represents the value of the surplus 
earnings of the comapny. In fact each share was worth after the 
distribution not $7.92, but $12.69, and the market value was $18. The 
original intrinsic value was $11.24 at establishment of the trust. 
The old stock represents one-half of the company’s assets, to wit, 
$1,000,000 of the capital and $1,539,588.21 of the surplus, and the new 
stock alike sum. The other method disregards the fact. Equity looks 
through the transaction, excludes the form and regards only the sub- 
stance as shown by the Soenlein, Osborne and Stokes cases and the 
other authorities cited. It is not a dividend practically in specie, such 
as is found in the case of U. S. Trust & Mortgage Co. v. Heye, 224 N. 
Y. 242-252-5, and is unlike the usual distribution in such cases as Day 
v. Faulks, Lang v. Lang and Ballentine v. Young, because they were 
cases in which if all the dividend were given to the life beneficiaries it 
would diminish the corpus. The Lang case involved a cash dividend 
and the precise time when it was earned was readily ascertainable by 
apportionment. Day v. Faulks was a distribution where the earnings 
constituting the surplus and represented by the stock dividend, if 
given the life beneficiaries, would have invaded the corpus. Ballentine 
v. Young in relation to Lackawanna stock, is also of the same charac- 
ter. The proportionate interest of the trust fund in the corporation is 
lessened after the distribution (see Day v. Faulks, 81 N. J. Eq., 173-4), 
but the value of that interest is not decreased. The former capital is 
not invaded. This case as to 231 of the shares is not within the prin- 
ciple of those cases. 

The original corpus of the ‘trust is maintained intact. The stock 
dividend of 231 shares of the original 231 shares owned by testator if 
given to the life beneficiaries does not impair the corpus, or the value 
of the original investment, because the distribution was made in 
1917. The original corpus was $2,396.44 and after distribution was 

2,931.39. The case of Douglass v. Waittemore, decided by Vice 
Chancellor Stevens is a precedent for the result that 231 shares of the 
stock dividend are the property of the life tenants. The Court in the 
Osborne case says: 

“Extraordinary dividends payable from the accumulated earn- 
ings of the company, whether payable in cash or stock, belong to the 
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life beneficiary, unless they intrench in whole or in part upon the 
capital of the trust fund as received from the testator or maker of the 
trust, in which case such extraordinary dividends should be returned 
to the trust fund or apportioned between the trust fund and the life 
— in such a way as to preserve the integrity of the trust 
und. 

The capital stock at the time of the purchase of the 58 share of 
stock in 1907 was $600,000 and surplus $1,463,510, total $2,063,510. * 
This divided by 120,000 gives the intrinsic value of each share of 
$17.19 and multiplied by 58 gives $997.02. On March 3lst, 1917, the 
intrinsic value of each share after distribution was $12.69 and of 58 
shares was $736.02, which gives impairment of the trust fund of $261, i 
and therefore this should be divided by $12.69, which results in 20.50 
shares to go to the ultimate owner. Apportioning pursuant to general 
rule, Lang case, would be as the original 1907 surplus, $1,463,510, are 
to $4,079,176, the surplus before distribution, so 20.8 shares are to 
58, thus giving the corpus 20.8 shares. 

In 1909, when 96 shares were purchased, the capital was $750,000 
and surplus $1,954,999, and the total, $2,704,999 ; the number of shares 
was 150,000; the intrinsic value of each share was $18.03, and of 96 
shares $1,730.88; after distribution 96 shares at $12.69 were worth 
$1,218.24 and the impairment of the fund is $512.64, which, divided by 
$12.69, results in 40.4 shares for the remainderman. Apportioning 
pursuant to the Lang case would be as the 1909 surplus, $1,954,999 are A 
to $4,079,176, the surplus before distribution, so 46 shares are to 96, 4 
thus giving the corpus 46 shares. 

The slight difference in the result of the two methods arises in 
the fact that $150,000 of increased capital was added in 1908 and 
$250,000 in 1910. The method adopted in the Osborne case seems to | 
be more accurate than that adopted in the Lang case. i! 

The account of the substituted trustee may be amended by strik- 
ing out 385 shares credited to the life tenants and inserting instead 
thereof 324 shares. 
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(Essex County Orphans’ Court, July, 1919) 
Will—Exceptions—Legaey to Clinic—Meaning of ‘‘Establishing”—Evidence of Letter. 

Case of Gail H. Helmer, Executrix of George J. Helmer, deceased, 
Petitioner, against Farnham Yardley and Henry W. Montagne, 


Executors of Alfred B. Jenkins, deceased, Respondent. Suit to re- 
cover legacy. 


Mr. Maximilian M. Stallman, (Messrs. Congleton, Stallman & 
Hoover) for Petitioner. 


Mr. Albert C. Wall, (Messrs. Vredenburgh, Wall & Carey) for 
Respondents. 


MARTIN, J.: Alfred B. Jenkins, late of West Orange, died the 
29th of December, 1916, leaving a last will and testament, which was 
admitted to probate the 10th of January, 1917. The will was executed 
on the 11th of June, 1915. The ninth paragraph provides as follows: 
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“Ninth: If I have not already provided for the same during 
my lifetime, and if my friend, Doctor George J. Helmer, now of 
Nyack, New York, shall succeed in establishing his clinic for advice 
and treatment of patients under the School of Osteopathy, I give 
and bequeath to him for his assistance in establishing such clinic 
the sum of Twenty-five Thousand Dollars. If, however, I have made 
my contribution to him, or if by the time of the taking effect of this, 
my will, he has failed to establish the clinic, I direct that this legacy 
shall lapse, fall into and become a part of my residuary estate.” 

Dr. Helmer, a resident of Nyack, New York, survived the testator 
and died the 15th of March, 1917, leaving a last will and testament, 
which was admitted to probate by the Surrogate’s Court, County of 
Rockland, New York, and letters testamentary were issued to peti- 
tioner, who qualified and is now acting as executrix. 

The pleadings admit that testator did not make his contribution 
to the clinic of Dr. Helmer, nor provide during his lifetime for estab- 
lishing any clinic for the treatment of patients under the School of 
Osteopathy. 

The issue is whether Dr. Helmer performed the condition pre- 
cedent prior to the time of the death of testator, December 29th, 1916. 

The parties agreed at the hearing that this provision was not in- 
tended as compensation or reward personally to Dr. Helmer for his 
services rendered. This agreement seems to be proper. Clearly the 
intention of testator was to give twenty-five thousand dollars to aid 
the free advice and treatment of patients under the School of Osteo- 
pathy. He placed the fund to be paid out under the direction of Dr. 
Helmer for the benefit of his clinic. 

Th facts are not disputed. Dr. Helmer was one of the oldest 
graduates of the recognized School of Osteopathy, enjoyed a very 
large and lucrative practice in New York City, and was the leading 
osteopath in the eastern section of the country. He was the profes- 
sional adviser of and administered osteopathic treatments to testator 
and members of his family during the five years prior to testator’s 
death. The testator was a close personal friend of Dr. Helmer, and 
no doubt testator greatly admired Dr. Helmer personally and profes- 
sionally and believed in the school of treatment of human ailments 
espoused by Dr. Helmer. 

One of the witnesses stated that many years ago, probably about 
1907 or 1908, Dr. Helmer spoké of the desirability of personally 
establishing a clinic for the osteopathic treatment of persons unable 
to pay, but the idea was abandoned by Dr. Helmer long before he 
ever knew the testator. 

The followers and adherents of the new School of Osteopathy 
as a scientific method of treatment of disease generally believed in 
the plan of benefiting the public by making better known the prin- 
ciples of their school and to that end to establish a place where 
patients might be given advice and treatment practically free of cost. 
The purpose of the osteopathic physicians was supported by the belief 
that it would greatly enhance the reputation and standing of the 


School of Osteopathy. 
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The Osteopathic Society of New York City, of which Dr. Helmer 
was a member from the time of its organization until his death, was 
the principal society of practitioners of the school in and around New 
York City. Dr. Helmer appears to have advocated and in fact did 
frequently speak to members of the society of his conviction that a 
clinic should be established in New York City for the treatment of 
the poor. 

In the year 1912 a resolution of the society was passed declaring 
that the time had arrived when efficient measures should be taken to 
establish a clinic. The committee was appointed and met from time 
to time for a period of two years and discussed various measures with 
a view of establishing a clinic. The natural result was the securing 
of the active support of the leading osteopathic physician and his 
friends. It was arranged among the interested osteopaths that they 
personally should not become members of the Board of Directors of 
the New York Osteopathic Clinic. The policy was adopted to promote 
harmony. 

The first effective step towards organizing a clinic was the 
selection of a board of prominent citizens. In 1914 Dr. Helmer 
obtained the interest and active co-operation of Mr. William Strother 
Jones of the New York Stock Exchange and the Rev. Dr. Charles J. 
Eaton, pastor of the Madison Avenue Baptist Church. These two 
friends of Dr. Helmer were the first laymen selected to support the 
project, and their active participation gave great encouragement to 
those interested in the enterprise. Other osteopaths also invited 
some of their patients and friends to join the board. Mr. Jones was 
selected as the president of the board and has since taken a very effec- 
tive part in all the affairs and progress of the clinic. 

On May 30, Dr. Helmer invited a large number of osteopathic 
physicians in and around New York City to visit him at his home 
at Nyack, New York, and there was discussion of the proposed ac- 
tivities of the clinic. 

On the 13th day of March, 1914, a charitable or membership 
corporation was organized under the laws of New York known as 
the “New York Osteopathic Clinic.” It was stated that the object 
was to establish a dispensary to conform to the law. That savored 
too much of medicine, but the official title and actual work show it 
to be the kind of clinic mentioned by testator. Dr. Helmer and a 
number of osteopaths made contributions for the purpose of giving 
it a standing and character sufficiently satisfactory to warrant the 
legally constituted authorities of the State of New York to permit it 
to begin its proposed operations, and on the 15th of April, 1914, the 
State Board of Charities granted a license to the organization. On 
the first of May, 1914, a lease for the building at 33 East 32d street 
was entered into, the clinic for patients was opened the 13th of July, 
1914, and it has since continuously given advice and treatment to 
patients under the School of Osteopathy, free of charge, except where 
the patient could pay some money, but much less than the usual charge 
of osteopaths. 

Dr. Helmer was a member of the clinical staff and gave his sup- 
port, codperation and time and attention to the activities of the insti- 


Ps — = 2A iS Se aes 
i i SES CED ES a = 





4 »® 3 ~ 
gas , 


af 


Sethe padiateh re et es a ee 
aan 


-) 


ter aa 











342 THE NEW JERSEY LAW JOURNAL. 


tution, and personally gave advice and treatment to patients at the 
clinic until his decline in health prevented him. After the summer 
of 1916 he sent a substitute to perform his personal work with the 
patients. 

The money raised for the initial work of the clinic at the time 
of the incorporation was rapidly disbursed and exhausted during the 
first year of the existence of the clinic. The Finance Committee, of 
which Dr. Helmer was a member, relied to a great extent upon Dr. 
Helmer to relieve the situation because his practice was recognized 
to be unusually large amongst the wealthier class of people, and 
therefore it was believed he could raise more money than the rest. 
During April, May and June, 1915, about the time of the preparation 
and execution of the will of Alfred B. Jenkins, Dr. Helmer was par- 
ticularly active in enlisting and obtaining financial assistance for the 
institution. At a meeting of the Osteopathic Society of New York 
City in May, 1915, he secured pledges of financial support and stimu- 
lated competition and the interest of his fellow osteopathic physicians 
by marking up the pledges on a blackboard. He personally pledged 
the sum of one thousand dollars, which was an example for the others. 
All of these efforts and activities on Dr, Helmer’s part were for and 
on behalf of the newly formed and struggling clinic. As a result the 
temporary difficulties, in which the New York Osteopathic Clinic 
was enmeshed, were very greatly relieved and the institution has con- 
tinued to exist and carry on its work up to the present time. 

This New York Osteopathic Clinic was the only one in which 
Dr.:'Helmer was or for many years had been interested. There was 
no other clinic in or around New York City contemplated, designed, 
in process of formation or in existence. There is no evidence of the 
existence of any other clinic that could have been known to testator. 

Petitioner contends that she has shown by the uncontradicted evi- 
dence and the fair inferences to be drawn therefrom that the condition 
precedent to the validity of the legacy has been fully performed by 
the incorporation, actual establishment and continuation of the New 
York Osteopathic Clinic. 

The contention of respondent is that the part performed by Dr. 
Helmer in the formation of the New York Osteopathic Clinic was 
merely as one of a number of other osteopathic physicians and their 
friends, and that the enterprise was the product of the joint efforts 
of the members of the Osteopathic Society of New York City and not 
the product of the personal efforts of Dr. Helmer. Hence it is argued 
that Dr. Helmer himself may not be said to have succeeded and that 
the clinic should not be designattd as “his” clinic. 

Petitioner must show: (1) That Dr. Helmer succeeded; (2) in 
“establishing” a clinic; (3) that it was “his” clinic; (4) that the clinic 
was for the advice and treatment of patients under the School of 
Osteopathy, and (5) that the establishment was prior to the death of 
testator. 

There is no controversy that the clinic established was under 
the School of Osteopathy nor that it was before his death. This elimi- 
nates (4) and (5) from the discussion. 
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It will be helpful to endeavor to ascertain what the testator means 
by the word “establishing.” The word “establish” in the standard 
dictionaries is defined in part as follows: 

“1. To make stable, firm.” 

“2. To put or fix on a firm basis; settle stably or fixedly ; put in 
an efficient state or condition.” 

“3. To confirm or strengthen; make more stable or determinate.” 

“4, To confirm by affirmation or approval; sanction; uphold.” 

“5. To make good; substantiate; show to be valid or well 
grounded; cause to be recognized as valid or legal; cause to be ac- 
cepted as true or as worthy of credence.” 

In its primary sense the meaning is “to settle or fix firmly.” (2 
Words and Phrases, 2d Series, 323). Other definitions are “to put 

. in an efficient state or condition.” Hence one who completes 
the original enterprise or plan of another, or who places it in an 
efficient state or condition, may be said to establish it. 

It is not necessary to discover the original idea or plan, actively 
and exclusively found and erect an institution based on the plan, and 
place it in a position fully to perform all its functions, in order to 
establish it. 

The absolute and positive fulfilment of the condition to the highest 
degree, character or extent that may be imposed is seriously modified 
by the testator because after stating that, if Dr. Helmer succeeds 
in establishing his clinic, then he gives twenty-five thousand dollars 
to him for his assistance in establishing such clinic. If it must be 
fully completed then how could it be possible to use money to assist 
in completing it? This demonstrates the different meanings attached 
to the word “establishing” adopted by testator and indicates that Dr. 
Helmer need not be the sole designer, founder, constructor, sup- 
porter and director of the clinic. 

Dr. Helmer, in fact, was the leader in the early days of the 
struggle of the adherents of osteopathy for recognition of their school 
of treatment of disease. He talked of his own clinic; he readily and 
heartily joined others in the work and in many respects lead the 
efforts in organizing the New York Osteopathic Clinic; he made it 
stable and firm by his efforts before and during the time of its incorpo- 
ration and efforts to secure a license. He helped to strengthen it, to 
make it good and caused it to be worthy of credence. 

The fruit of the efforts of Dr. Helmer is the clinic fully per- 
forming the purposes of those interested in it and actually advising 
and treating patients. Without the work of Dr. Helmer the clinic 
would not have been functioning at all or to the extent it was at 
testator’s death. 

The result need not necessarily be the sole product of personal 
effort. One who is effective usually organizes the effort of others. 
Most of our great captains of industry have established their busi- 
nesses by this method. 

The testator by the ninth provision of the will meant something 
effectual. As construed by respondents he did not refer to the 
New York Osteopathic Clinic. If not to that, then to what did he 
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refer? The rational meaning of the will is that Mr. Jenkins knew 
that Dr. Helmer was devoting his time, thought and effort to some 
worthy cause that enlisted the sympathy of Mr. Jenkins, a business 
man of great experience and ability, and caused him to endorse it 
and to further the effort of his friend, Dr. Helmer, and give it a large 
sum of money. If Dr. Helmer had no clinic in mind, or was not 
interested in any clinic, then Mr. Jenkins was dealing in meaningless 
words. Such construction is the inevitable result of the logic of the 
contention of respondents, because they fail to prove the existence or 
contemplation of any other clinic. 

If Dr. Helmer alone, in a small office, advised and treated patients 
free of charge by the method of the School of Osteopathy prior to 
the death of testator, the respondents would be compelled to admit 
that the condition precedent had been performed. No such single man 
affair would accomplish any such general good as is fairly reasonable 
to believe the New York Osteopathic Clinic has done or is doing. 
Mr. Jenkins was undoubtedly aware of that and intended to place 
his money in the most effective means of doing this great good for 
a large number of patients through the supervision and direction of 
his friend. 

The New York Osteopathic Clinic was known to testator as the 
clinic of Dr. Helmer and testator naturally designated it as “his” 
clinic. 

Respondents also contend that between the execution of the will 
and death of Mr. Jenkins Dr. Helmer must succeed in establishing 
his clinic. No such requirement is inserted in the will, nor is it 
necessarily contemplated by the surrounding circumstances. In fact 
Dr. Helmer could have performed the condition precedent by suc- 
ceeding in establishing his clinic at any time before the death. The 
ninth paragraph provides: “If by the time of taking effect of this 
my will he has failed to establish the clinic the legacy shall 
lapse.” The testator is conclusively presumed to know the law and, 
therefore, he knew the will would take effect at his death. 

In seeking the intention of the testator as shown by his will 
and in giving every word of the ninth provision its fullest significance, 
and considering the surrounding circumstances and the purpose and 
effort of Dr. Helmer and the knowledge of them which the testator 
no doubt possessed, this clinic must have been known to the testator 
as the clinic which was the subject of Dr. Helmer’s efforts, hence he 
“succeeded” in “establishing” “his clinic.” Dr. Helmer was the leader 
of the profession. There was general recognition made of the fact that 
his leadership was necessary to ¢he success of the enterprise. 

The executors, the respondents herein, immediately after the 
death of Mr. Jenkins wrote to Dr. Helmer as follows: “We beg to 
inform you that under the will of Alfred B. Jenkins, of West Orange, 
New Jersey, a bequest was made to you as stated in the enclosed 
copy of Mr. Jenkins’ will.” In response Dr. Helmer caused to be 
written to the executors a letter in part as follows: “Being unable 
at this time to visit you in regard to the matter of the legacy referred 
to in article IX of the last will and testament of the late Alfred B. 
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Jenkins, I beg to advise that the Osteopathic Clinic in which I am 
interested and which I was instrumental in organizing is officially 
known as the New York Osteopathic Clinic, Inc., now located at 
35 East 32d street, of which William Strother Jones is president. He 
will be able to give you all other proof that you may want regarding 
the organization and conduct of the clinic.” 

This letter was admitted merely as evidence of the receipt of the 
previous letter from the executors, but not as competent evidence in 
any way to establish the truth of the facts stated in the letter itself. 
It may be that as a statement in the regular course of business by a 
person since deceased, a disinterested third party at the time, making 
a statement disclaiming any personal interest whatsoever, that the 
contents of the letter are evidence of those facts. The Court, how- 
ever, will not now change the ruling at the hearing. 

The contention of respondents is that if Mrs. Helmer personally 
receives the money ultimately under the will of Dr. Helmer, in which 
she is named the sole legatee that she may use it as her own. The 
will of Mr. Jenkins must be construed in relation to the facts existing 
at the time of his death. Then Dr. Helmer was alive. The will of 
Mr. Jenkins does not provide that if Dr. Helmer dies shortly after 
the death of Mr. Jenkins that the fund shall vest in some other 
person. It seems to be perfectly clear, however, that the New York 
Osteopathic Clinic will succeed in an action against petitioner seek- 
ing to establish a charitable use directly for its benefit, particularly in 
view of the straightforward admission contained in the letter written 
by Dr. Helmer on the 5th day of March, 1917, and signed on his behalf 
by the petitioner personally. 

Under all the circumstances it seems reasonable to conclude that 
the condition precedent was fulfilled. The intention of the testator 
was to give the fund to Dr. Helmer to be applied by him for the 
purpose of further establishing his clinic for the benefit of patients 
in the event that such progress had been made as was sufficient to 
show that a foundation had been laid and the continuation of the 
clinic was reasonably assured at the time of the death of the testator. 

Petitioner is therefore entitled to judgment with costs. 





IN Re OCEAN GROVE CAMPMEETING ASSOCIATION 


(Board of Public Utilities, October 9th, 1919) 
Approval of Issue of Bonds—Mingling of Revenues in Case Stated. 


On petition of the Ocean Grove Campmeeting Association of the 
Methodist Episcopal Church for approval of an issue of bonds secured 
by a mortgage to the New Jersey Title Guarantee & Trust Company 
as Trustee. 

Mr. James H. Isbilis for Petitioner. 

THE BOARD: The petitioner is a private corporation incorpor- 
ated March 8, 1870, under a special Act of the Legislature of this State 
entitled “An Act to Incorporate the Ocean Grove Camp Meeting As- 
sociation of the Methodist Episcopal Church,” Pamphlet Laws 1870, 
page 397. 
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The objects and purposes expressed in the charter is that “of pro- 
viding and maintaining for members and friends of the Methodist 
Episcopal Church a proper, convenient and desirable permanent camp- 
meeting ground and Christian Seaside Resort.” It has the power to 
purchase and hold real and personal estate and to acquire such lands 
in this State as it might deem necessary, proper or desirable for the 
purposes and objects of the association, and to dispose of the same or 
any part thereof in parcels or otherwise in fee simple or otherwise, on 
such terms, conditions and restrictions as they might deem fit. 

The third section of the Act provides as follows: “And be it 
enacted that it shall be lawful for said corporation to construct and 
provide all necessary works to supply the said premises with water 
and artificial light, and to provide all other conveniences and make all 
other improvements which may be deemed necessary or desirable.” 

The management of the corporation is vested by said Act in a 
self-perpetuating board of trustees. The real and personal property 
of the association not to exceed an annual value of five thousand dol- 
lars, was exempted all assessments and taxation, and any surplus 
funds remaining to the corporation after defraying the necessary ex- 
penses thereof for improvements or otherwise, shall be devoted to 
such charitable, benevolent or religious objects or purposes as may be 
agreed on by the said board of trustees. 

The trustees have power to appoint such peace officers as may be 
deemed necessary for the purpose of keeping order on the camp 
grounds and premises of the corporation, which officers have the same 
power, authority and immunities which constables and other peace 
officers when on duty possess and enjoy as such; and also the power 
to enforce obedience on the camp grounds and premises of the associ- 
ation to any rule or regulation of the board of trustees for the preser- 
vation of quiet and good order. 

In the year 1870 the association acquired the title to a tract of 
land between Asbury Park on the north and the Borough of Bradley 
Beach on the south, fronting on the Atlantic Ocean, and known as 
“Ocean Grove.” This tract was laid out into streets and avenues, lots 
and plots, which were disposed of by the association under leases for 
said lots or plots for the term of ninety-nine years, for a yearly rental 
specified. The premises are leased subject to the rules and regulations 
which may from time to time be adopted by the association, as to the 
character of building permitted to be erected, etc. The association 
also acquired and owns title to certain land in the Borough of Bradley 
Beach outside of the tract known as Ocean Grove, and it also holds 
title to certain lands in the township of Neptune at Bradley Park, 
Monmouth county, New Jersey, which are also in the vicinity of, but 
outside of, Ocean Grove. 

The petition alleges as incidental to its ownership and use of said 
lands or camp grounds at Ocean Grove, and as a convenience to its 
said property there situate, and as improvements thereto for the ben- 
efit of its said lands and itself and the lessees of its lands, and has con- 
structed and maintain a power house and plant and electric light- 
ing plant or system including all buildings, works, machinery, electric 
generators, conductors, switches and switchboards, poles, wires, 
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lamps, pumps, meters, conduits, subways, superstructures, connec- 
tions, engines, apparatus, appliances, necessary and needed in and 
about such electric lighting plant or system for the supplying of light 
and electric current to its said tract of land and for the benefit thereof, 
and of its lessees who purchase such light or current from the peti- 
tioner, and also has constructed and maintains a water plant or sys- 
tem including all the buildings, shops, engines, pumps, standpipes, 
reservoirs, tanks, water mains, water pipes, hydrants, meters, gates, 
valves, connections, apparatus, appliances, necessary or needful for 
such water plant or system, and which water is supplied by means of 
artesian wells drilled upon the property of the petitioner, and which 
wells are owned by the petitioner as part of its said water plant or 
system and the water is supplied for the benefit of the petitioner’s 
said lands and itself and also of its aforesaid lessees who purchase the 
same from the petitioner, and also has constructed and maintains a 
sewerage system including a septic tank, and all sewers, main, lateral 
or branch, sewer pipes, drain pipes, connections, basins, manholes nec- 
essary or needful in and about such sewerage system, and which sew- 
erage system is constructed through the said lands of the petitioner 
at Ocean Grove, and is used for the benefit of its said lands and 
premises. 

For the purpose of paying the outstanding debts and obligations, 
and for other corporation purposes the association made a mortgage 
or deed of trust securing its forty-year five per cent. bonds of denom- 
ination of $1,000 each for the aggregate principal amount of $750,000. 
The principal and interest of all of said bonds is secured by mortgage 
or deed of trust to the New Jersey Title Guarantee and Trust Com- 
pany, covering all of the lots, plots and tracts of land and premises, 
shore front property and riparian rights situated at Ocean Grove, 
together with all buildings, improvements, structures and piers which 
are upon the lands and premises, including the Northend Hotel, owned 
and operated by the association, and other buildings, stores, booths, 
fishing piers, pavilion, office building, commercial building, as well as 
the lands where the power house of the association is located, situated 
in the borough of Bradley Beach, as well as the lands and premises 
situated at Bradley Park. There is also included in said mortgage or 
deed of trust the power plant and electric plant or system, the artesian 
wells and water plant or system, and the sewerage plant and system, 
including the septic tank. 

The approval of this mortgage or deed of trust and the bonds 
issued or to be issued thereunder is sought. 

The pertinent power of this Board is found in Chapter 195 of the 
Laws of 1911. “18. No public utility herein defined shall 
without the approval of the Board, sell, lease, mortgage or otherwise 
dispose of or encumber its property, franchises, privileges or rights, or 
any part thereof. . . . If sale, lease, mortgage, disposition, en- 
cumbrance, merger or consolidation is made in violation of provisions 
hereof, it shall be void and of no effect.” 

The mortgage or deed of trust covers all of the property of the 
association, including the utilities properties. The revenues received 
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trom the operation of the utilities are mingled with the revenues re- 
ceived from the other properties of the association, and disbursements 
for the maintenance of all properties and expenses of the association 
are paid out of the common fund. Under the circumstances it could 
not be ascertained, in the event of default of payment of interest on the 
bonds, whether the default was due to the operation of the utilities or 
to the operation of the other properties. 

Public policy requires the segregation of utilities properties so 
that any lien placed thereon may be commensurate with its value. 
The Board therefore declines to approve of the mortgage presented. 





IN Re EXECUTOR OF RETTER 


(State Board of Taxes and Assessments, October 2d, 1919) 
Tax Assessment on Automobiles—Sale of Car After Oct. 1st—Double Taxation. 


In the matter of the application of George B. Motheral, executor 
of Lucy J. Retter, deceased, for the reduction of the tax assessment 
for the year 1919 on property situate in Atlantic City. 


Mr. William M. Clevenger for Petitioner. 
Mr. W. F. Sooy for Respondent. 


MR. JESS: The appellant, who is the executor of Lucy J. Retter, 
deceased, asks for the cancellation of an assessment of $800, levied in 
the taxing district of Atlantic City against the testatrix in her lifetime 
for an automobile owned by her at the time of the assessment. The 
assessment was made as of October 1, 1918, for the taxes of 1919, in 
pursuance of the General Tax Act (Revision of 1918). The owner of 
the automobile died on October 10, 1918, and on December 3 the car 
was sold by the Executor to the Eastern Motor Company. On appeal, 
the Atlantic County Board of Taxation sustained the action of the 
local assessors. We think the County Board clearly was right. 

In revising the Tax Act in 1918 the Legislature made no change 
in the statutory scheme, long in force in this State, that taxes should 
be imposed on a particular day. The only alteration effected was that 
that day was made October 1 instead of May 20. The pertinent pro- 
vision of the law is found in section 202 of Chapter 236, Laws of 1918, 
which reads as follows: 

“All property, real and personal, within the jurisdiction of this 
State, not expressly exempted by this Act or excluded from its oper- 
ation, shall be subject to taxation annually under this Act at its true 
value, and shall be valued by the assessors of the respective taxing 


districts. Property omitted by the assessors may be assessed as here- 


inafter provided. All property shall be assessed to the owners thereof 
with reference to the amount owned on the first day of October in each 
year, and the persons so assessed for personal property shall be per- 
sonally liable for the taxes thereon.” 

The taxes based upon the October first assessment are payable in 
the following year, but the owner’s liability, with respect both to real 
and personal property, is fixed by the status found by the assessor on 
the day designated by the statute for commencing the assessment. 
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The fact that in 1918 there was an assessment on May 20 as well as 
on October 1 did not, as the appellant argues, result in double taxa- 
tion for that year. The two assessments were made necessary by the 
change in the time for the payment of taxes. The first levy was for 
the taxes of 1918 and the second for the taxes of 1919. 

A change in ownership after the taxing date does not affect the 
taxable liability of the owner at the time the assessment was made. 
Broeck v. Jersey City, 44 N. J. Law 156; Jersey City v. Montville, 84 
N. J. Law 43. 

The appeal must be dismissed and the action of the Atlantic 
County Board of Taxation affirmed. 
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In Re Tintern Manor Water Co. This Company on June 9, 1919, 
asked permission to file a schedule of additional rates for automobiles 
and cows, which, being the same as theretofore charged, was allowed 
to be filed. It also proposed changes in its rules and regulations, 
three in number. One was approved and two disapproved. Report 
dated July 10. Mr. Edmund Wilson for Company; Mr. William 
A. Stevens for Deal and Long Branch. 


In Re Consolidated Gas Co. of New Jersey. Permission asked for 
the sale of certain machinery in the power plant and gas plant at 
Long Branch (three gas engines, already sold, costing $22,960 and a 
coal gas plant carried on books at $29,288), the first not longer needed, 
the second of a type considered obsolete. The Board directed that 
journal entries should be made on the Company’s books to “clearly 
record the history of these items,” stating it would not approve of 
the establishment of a “Property Abandoned Account,” as the proper 
amount to be charged off ($33,048) “should be charged directly to 
Surplus Account.” Report filed June 30. 


City of Trenton v. Trenton and Mercer County Traction Co. Peti- 
tion by City of Trenton for order that the Traction Co. take up 
rails on certain streets, and replace them with new rails and replace 
pavement disturbed. Answer filed and hearing, at which an agree- 
ment between the City and Traction Co. was exhibited. An order 
made, effective August 2, pursuant to said agreement. Order filed 
July 10. Mr. Charles E. Board for City; Mr. Frank S. Katzenbach, 
Jr., for Traction Co. 


In Re Jersey Central Traction Co. Report of Senior Inspector of 
Traffic of the Board upon the physical condition of this Company 
submitted May 5, which indicated that immediate repairs were neces- 
sary. After a hearing, at which the Company admitted many of the 
facts in the report, stating that proper maintenance had been deferred 
because without funds to make the necessary repairs, the Board 
directed that certain specific repairs to track and roadway on certain 
divisions be made, some by Sept. 18 and some by Nov. 19. Report 
dated July 10. Mr. C. L. S. Tingley for Company. 
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In Re Lakewood and Coast Electric Co. Application for approval 
of readjustment and increase in rate schedules. Petition filed May 
12. Exhibits of value of property, and expenses and revenues were 
submitted. Increases granted, the Board holding: “A consideration 
of all the facts in the case indicates that the company is reasonably 
entitled to receive the revenue which it is estimated that the new rates 
will produce and that the rate schedule has been worked out with 
considerable care and study on the part of the company. The rate 
schedule as filed by the company may be made effective for the Au- 
gust consumption.” Report dated July 30. Mr. S. W. Borden for the 
Petitioner; Mr. Harry E. Newman for Town of Lakewood; Mr. Wil- 
re zayee for Borough of Point Pleasant; Mr. R. N. Kellam for 
the Board. 





MISCELLANY 





“STICKING TO HIS LAST” 


To the Editor of the Journal: 

Sir: “An Attorney” puts up a 
good plea for the regular prac- 
titioner in the August Journal. 
In your article “Failures to Pass,” 
in same number, it is demon- 
strated that the examiners are 
trying to keep up the standard of 
education of lawyers. But what’s 
the use? The legislators, save 
now and then an exception, will 
not do a single thing that might 
affect their election. 

We have here in Passaic County 
a Justice of the Peace, who drew 
the article of incorporation for a 
manufacturing concern, and he 
makes therein this marvelous 
statement: “Nobody need be a 
stockholder or director to be an 


officer of this Company.” Thq 


shoemaker should stick to his 
last, and these legal imposters 
should be driven out. 

Paterson, N. J., Sept. 5. B. 





AN AFPTER-WAR CLASSIC 


Lawyers are as quick to per- 
ceive fine writings, or addresses, 
as any others of a professional 
class. Such will acknowledge 
that the following address by 


President Nicholas Butler, of Co- 
lumbia University, to the King of 
Belgium on the occasion of con- 
ferring the degree of Doctor of 
Laws upon him, on Oct. 25, is a 
real classic, and as such deserves 
to be perpetuated: 

“Your Majesty, this University 
recalls with pleasure an informal 
visit made some twenty years 
ago. In the interval the world 
has passed through a great his- 
toric crisis. At that time no one 
could have foreseen and no one 
would have ventured to predict 
the happenings of these five past 


years. 


“Forces long in silent prepara- 
tion found expression in the mid- 
summer of 1914 to burst upon an 
unprepared and largely unsus- 
pecting world. It so happened 
that a great part of this world at- 
tack and its first military mani- 
festations were made against the 
integrity and the honor of that 
people whose affections and 
whose loyal support your Ma- 
jesty has made so truly your own. 

“A commercial offer was made 
by the German government for 
Belgium’s honor—a price, a 
tempting price; nothing less than 





a a ee 


MISCELLANY. 351 


safety in the presence of danger, 
of order in the midst of tumult, of 
probable gain in face of certain 
disastrous loss. It was a high 
price as prices go, but, thank God, 
it was not high enough to buy the 
honor of Belgium or to quiet the 
clamor of the conscience of the 
Belgian people. 

“Their answer was quick, firm 
and clear. Belgium chose to 
tread the highway of honor, 
which, though it might descend 
through the shadow of the valley 
of disaster, led on to the safe 
heights of immortal glory. The 
issue was joined on the Belgian 
frontier, and the whole world held 
its breath while Right set its face 
grimly to oppose such Might as 
had never before been organized 
on this earth. The heart of the 
world went out to Belgium ; Great 
Britain and France sprang eag- 
erly to her side, and with their 
aid Belgium held back the invad- 
ing hosts long enough to make it 
possible for the German armies, 
four years later, to lose the war. 

“America was quicker to under- 
stand the issue than to share its 
obligations. The plight of the 
Belgian people touched every 
American heart, and from thou- 
sands and tens of thousands of 
American homes there streamed 
out aid in money, in goods, and in 
service to feed, to clothe, and to 
succor the Belgian people, who 
were for the moment held in the 
cruelest and most grinding cap- 
tivity. America will never cease 
to feel the thrill and the splendid 
emotion of its sympathy for Bel- 
gium. 

“Amidst the uproar of war, the 
crash of cannon, and the appall- 
ing destruction of human life and 
of human monuments, your Maj- 
esty was serene, confident, and 


single-minded in devotion to the 
people of Belgium. Your Maj- 
esty was bent upon protecting not 
only their honor but their inde- 
pendence and their soil. When a 
gracious word would help, that 
word was forthcoming; when a 
graceful deed would assist, that 
deed was done. Every day saw 
the bonds growing closer and 
tighter that bound your Majesty 
to the hearts of the people of 
Belgium. 

“Such heroic and devoted serv- 
ice by the head of a noble State 
will fill a place in the world’s per- 
manent history. Nothing that 
this University can do, nothing 
that any University can do, will 
add to the significance or increase 
the importance of that service; 
but Columbia University, born of 
the aspirations of free men, bent 
upon maintaining and extending 
freedom, with a sympathy as 
wide as the limits of human 
knowledge and human conduct, 
would not be true to itself did it 
not ask the privilege of associa- 
tion with the supreme service and 
sacrifice of Belgium and with 
your Majesty’s person, as truly 
and fully representative of the 
spirit and resolve of that devoted 
people. 

“To that end I ask that your 
Majesty accept membership in 
this University as Doctor of 
Laws, magna cum laude, to- 
gether with these tokens, so that 
hereafter, whenever the history of 
Belgium and its ruling house be 
written, the name of this Univer- 
sity may be associated with it; 
and to the further end that this 
University shall have its share in 
the pride and satisfaction with 
which the name of Belgium and 
its King will forever be regarded 
by grateful generations to come.” 
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SOME STATE NOTES 


Mr. Charles S. Moore and Mr. 
James N. Butler, of Atlantic City, 
announce their association for the 
general practice at law, under the 
name of Moore & Butler, at 1512 
Atlantic avenue. 

On Sept. 29 the Governor ap- 
pointed Mr. George L. Record, 
of Jersey’ City, a member of the 
Special Commission created by 
the last Legislature to investigate 
the subject of taxation in New 
Jersey. He succeeds Mr. Frank 
Sommer, of Newark, who re- 
signed because he was unable to 
devote sufficient time to the Com- 
mission’s work. 

Recently the Mayor of Jersey 
City asked ex-Judge Robert Carey 
to serve on a committee to wel- 
come Eamonn de Valera, so- 
called President of the Irish Re- 
public, in Jersey City. In declin- 
ing the Judge said: “Of course, 
you know and I know that there 
is no Republic of Ireland, and we 
know De Valera is no more Pres- 
ident of such a republic than you 
are King of Siam. In my judg- 
ment, more extended liberty for 
Ireland is not to be obtained by 
these fancy parade performances, 
which are seized by local politi- 
cians purely for personal political 
effect and purposes.” 





NEEDING THE SALARY 


Not all office seekers are will- 
ing to state the naked truth as to 
their reason for desiring a public 
office. But in the recent cam- 
paign for primary preference in 
New Jersey, one candidate for 
sheriff, printing his picture, said 
this to the voters: 

“I want to make an honest, 
open appeal for your support for 
the office of sheriff of ——————_ 
county. I have been too busy 
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working on a farm since last 
March to make a thorough can- 
vass of all the voters, and take 
this means of asking for your sup- 
port, not on the basis of my quali- 
fications, which are as good as the 
other candidates, but because I 
need the salary that the office 
pays.” 

Unfortunately (?) this candi- 
date lost at the primary. 





NEW JERSEY LAW SCHOOL 


This school opened in Newark 
its twefth session with an enroll- 
ment of 175 students, an increase 
of 115 over last year. This in- 
cludes 75 women. 

Mr. Michael H. Chanalis has 
been added to the faculty this 
year to give the course in “Per- 
sonal Property” the first half 
year. Mr. Chanalis is a member 
of the New York and New Jersey 
Bars, and is practicing law in 
Newark. 

There is to be or has been un- 
veiled in the Law School a me- 
morial tablet erected by subscrip- 
tions from the class of 1919 and 
from members of the faculty to 
five men who gave their lives in 
the war. The tablet will bear the 
names of Lieutenant John Mon- 
tieth, of Newark, who was the 
first American lawyer to die for 
his country after war was de- 
clared ; Captain William M. Jones, 

4of the class of 1913, who was 
killed in action with his company 
in front of Bellicourt; Private 
Louis Croll, class of 1915, who 
was killed in the battle of Ar- 
gonne Forest; Private Felix 
Smith, of the class of 1917, with 
the 11th Engineers of New York, 
who died in a hospital in France, 
and Private James Marzana, 1918, 
who was killed in action the day 
before the armistice was signed. 





